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Please put questions in chat.
Questions will be addressed

at end of presentation.
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Who we are and what we do . . .

- Over 6,000 legal cases each year

- Direct representation,
phone consultations

- Brief service or referrals

- Offices in Hempstead,

Doing What's Legally Islandia, Riverhead

—:‘4’-—» Possible to Create a Just

e World Since 1966. - Case handling staff includes

attorneys, paralegals and
social workers

- Partnerships with Community
Agencies
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Hempstead (Nassau):

1 Helen Keller Way, 5th Fl
Hempstead NY 11550
(516) 292-8100

Islandia (Western Suffolk):
1757 Veterans Hwy, Ste 50
Islandia NY 11749

(631) 232-2400

Riverhead (Eastern Suffolk):
400 W. Main St., Suite 200
Riverhead, NY 11901
(631) 369-1112



Nassau Suffolk Law Services

Programs Family
Domestic Violence Family Court

Project (Suffolk)
Child Support Project

Disability & Health-Related Projects
HIV Unit

Doing What's Legally Mental Health
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Long-Term Care

Education and Disability
Rights (Special Education)

Disability Advocacy
Project (SSD/SSI Appeals)




Nassau Suffolk Law Services
Housing

Civil Unit (Eviction Prevention)

Programs (cont’d.)

Foreclosure Project

And more. ..

Consumer Debt
Veterans Rights
Re-Entry Project
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LAW SERVICES World Since 1966. Adult Care Facility Unit
Senior Citizen Law Project (Nassau)
Pro Bono Project (Suffolk)
Volunteer Lawyers Project (Nassau)

Community Legal Help Project
(Suffolk)
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Legal Support Center for Advocates:
Advocates call (631) 232-2400 for assistance:
Sharon Campo - x3368 Cathy Lucidi - x3324

Provide Technical Support to

Advocates

“Advocates” include legislative
staff, social workers, outreach
workers, medical personnel, and

guidance counselors
Host Community Trainings

Publish Newsletters




V1isit our website! . All About Our Programs
- Sign up for our “Legal Lessons”
- Trainings
“Self-Help” Resources
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LEGAL SUPPORT CENTER FOR ADVOCATES TRAINING:
An Overview of Mental Health Housing on Long Island

THURSDAY - MAY 25, 2023
1:00PM-2:00PM

May is Mental Health Awareness Month!

The Legal Support Center for Advocates presents "An Overview of Mental Health Housing on Long Island."”
Join Supervising Attorney, Paola Arango, in learning about the different types of mental health housing
including an overview of the tenant application process and the rights of tenants in the event of an eviction.

Please register for this Legal Support Center for Advocates training taking place on May 25, 2023 from
1:00pm to 2:00pm.

&
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Register in Advance via Zoom:

https://tinyurl.com/LSCAMentalHealthHousing



Just a Note. . .
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Nassau/Suffolk Law Services
makes every effort to keep legal
educational materials up to date. The
information contained in this material is

not legal advice.

Legal Advice depends upon the specific
facts of each situation. These
materials cannot replace the advice of

competent legal counsel.




U SU,

g P &
‘;J j; Of
= | 7

LAW SERVICES

An Introduction to The Dignity for All
Students Act (DASA)

~ w0

Presented by: Lynn A. Iacona, Esq.




Education Disability Rights Project (EDRP)

* The EDRP represents students with disabilities between the ages of 5-21 and
adults with developmental disabilities.

* Issues include:
* Special education
* Residency Disputes

» Matters pertaining to homelessness
« OPWDD, and much more.

* EDRP Staff:

* Lynn Iacona, Supervising Attorney
Tracey Discepolo, Staff Attorney
Danielle Leake, Staff Attorney
Marcia Vogel, Disability Advocate

Kimberly Curran, Legal Intern
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What is The Dignity for All Students Act (DASA)?

* New York State’s Dignity for All Students Act (“DASA” or “Dignity Act”) was enacted in
September 2010.1

* DASA “seeks to provide public elementary and secondary school students with a safe and
supportive environment that 1s free from discrimination, intimidation, taunting, harassment
and bullying on school property [including a school bus], or at a school function.””

* DASA focuses on the prevention of harassment and discriminatory behaviors through the
promotion of educational measures meant to positively impact school culture and climate.?

* DASA does not apply to private, religious or denominational educational institutions. See
Education Law §17(1).

LAW SERVICES

Doing What's Legally Possible to Create a Just World Since 1966.


https://www.p12.nysed.gov/dignityact/
https://www.p12.nysed.gov/dignityact/
https://nycourts.gov/ip/justiceforchildren/PDF/NYS%20Summit-Additional%20Resources/P5%20-%20SED%20Dignity%20for%20All%20Students%20Code%20of%20Conduct.PDF

Brief history of DASA

* DASA took effect on July 1, 2012, amending New York State Education Law by creating
Article 2, §§10 through 18.2

* Education Law §2801 was amended to require school districts to reference DASA in their
codes of conduct.

* Education Law §801-a was amended to require that school districts provide a K-12 course of
instruction which includes, “a component on civility, citizenship and character education”
with “an emphasis on discouraging acts of harassment, bullying and discrimination.”>

 The Legislature amended DASA effective July 1, 2013.°

* This amendment: a) included cyberbullying as part of the definition of “harassment and
bullying” [Education Law §§11(7), (8)]; b) required instruction in the safe, responsible use
of the Internet and electronic communications (Education Law §801-a); and ¢) required that
school professionals applying for a certificate or license complete training on the social
patterns of harassment, bullying and discrimination [Education Law §14(5)].

e, ¢ InJuly 2019, the definition of “race” under DASA was amended to include a reference to
Al imw “hair texture and protective hairstyles.” See Education Law §§11(9), (10).2
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https://www.p12.nysed.gov/dignityact/
https://www.p12.nysed.gov/dignityact/
https://www.p12.nysed.gov/dignityact/documents/FINALDignityForAllStudentsActGuidanceDec2017.pdf
https://www.nysenate.gov/legislation/bills/2019/s6209

What is the legislative intent of DASA?

Education Law §10

e The students’ ability to learn and to meet high academic standards, and a school’s ability
to educate its students are, “compromised by incidents of discrimination or harassment
including bullying, taunting or intimidation.”

e New York State policy affords public school students [including Board of Cooperative
Educational Services (“BOCES”) and charter school students] “an environment free of
discrimination and harassment.”

e The purpose of DASA 1s to “foster civility in public schools and to prevent and prohibit
conduct which is inconsistent with a school's educational mission.”
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https://www.osc.state.ny.us/files/audits/2018-02/SGA-2018-16s28.pdf

What 1s the state of our childrens’ mental health?

* It is widely reported that the mental health of many American children is at risk.

* According to medical and mental health professionals, even before the pandemic, the
mental health of American children was of great concern.!”

* In October 2021, the American Academy of Pediatrics (“AAP”), the American Academy of
Child and Adolescent Psychiatry (“AACAP”) and the Children’s Hospital Association
(“CHA”) 1ssued a joint statement warning of a national state of emergency in child and
adolescent mental health.l!

 This statement concluded that the physical isolation, ongoing uncertainty, fear and grief
brought on by the pandemic and issues of racial injustice intensified the existing mental
health crisis.!2

« AACAP President Dr. Gabrielle A. Carlson!® stated, “we are caring for young people with
soaring rates of depression, anxiety, trauma, loneliness and suicidality that will have lasting
impacts on them. . . .14
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https://www.aap.org/en/news-room/news-releases/aap/2021/pediatricians-child-and-adolescent-psychiatrists-and-childrens-hospitals-declare-national-emergency-for-childrens-mental-health/
https://www.aap.org/en/news-room/news-releases/aap/2021/pediatricians-child-and-adolescent-psychiatrists-and-childrens-hospitals-declare-national-emergency-for-childrens-mental-health/
https://publications.aap.org/aapnews/news/17718/AAP-AACAP-CHA-declare-national-emergency-in?autologincheck=redirected
https://neuro.stonybrookmedicine.edu/carlson
https://www.aap.org/en/news-room/news-releases/aap/2021/pediatricians-child-and-adolescent-psychiatrists-and-childrens-hospitals-declare-national-emergency-for-childrens-mental-health/

What 1s the state of our childrens’ mental health? (cont’d.)

* In December 2021, U.S. Surgeon General Vivek Murthy also warned that the pandemic
and other major 1ssues faced by young people were causing “devastating” mental health
effects. 2

* In January 2022, the National Public Radio (“NPR”) reported that “[s]chools across the
country [were] overwhelmed with K-12 students struggling with mental health problems,
according to school staff, pediatricians and mental health care workers. . . .” 16

* “[T]his [crisis] has “challeng[ed both] educators [and] . . . an already strained health-care
system.”!/

* Recently, during President Biden’s State of the Union address, he said, “When millions of
young people are struggling with bullying, violence, trauma, we owe them greater access
to mental health care at school.”!®
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https://www.hhs.gov/sites/default/files/surgeon-general-youth-mental-health-advisory.pdf
https://www.npr.org/sections/health-shots/2022/01/07/1070969456/kids-are-back-in-school-and-struggling-with-mental-health-issues
https://www.npr.org/sections/health-shots/2022/01/07/1070969456/kids-are-back-in-school-and-struggling-with-mental-health-issues
https://www.npr.org/2023/02/07/1152505680/president-biden-state-of-the-union-speech

How does bullying affect the health and education of the targeted

student?

* Bullying, on and off campus, including cyberbullying, exacerbates the mental health crisis being
experienced by our youth.

* 2018 New York State Department of Education (N.Y.S. DOE) Guidance indicates that “bullying and
school climate are linked to children’s academic achievement, learning and development. ”19

 Bullied children are “more likely to avoid school, . . . to drop out of school, [to] have lower academic
achievement, . . . lower self-esteem and higher levels of anxiety, depression and loneliness|[.]”2

. Bulligld children “are more likely to attempt suicide, [not only] during childhood [but also] later in
life.”=*

* According to a 2021 GLSEN National School Climate Survey, “[t]he vast majority of LGBTQ+
youth who attended in-person school during the [2021-2022 school] year reported being verbal[ly]
[and/or ph}glcally] harass[ed or assaulted] because of their sexual orientation, gender expression, or
gender. .

e “[O]ther incidents of victimization such as sexual harassment, cyberbullying, and deliberate property
damage at school [were also reported].”%3

* According to N.Y.S. DOE, “ . .. data indicates that 1 in 2 transgender students have had at least one
suicide attempt by their twentieth birthday.”2*
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https://www.regents.nysed.gov/common/regents/files/518p12a4.pdf
https://www.regents.nysed.gov/common/regents/files/518p12a4.pdf
https://www.regents.nysed.gov/common/regents/files/518p12a4.pdf
https://www.glsen.org/sites/default/files/2022-10/NSCS-2021-Full-Report.pdf
https://www.glsen.org/sites/default/files/2022-10/NSCS-2021-Full-Report.pdf
https://www.regents.nysed.gov/common/regents/files/518p12a4.pdf

Does bullying cause the targeted student to refuse to attend

school?

Yes.
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Our EDRP represents many students who exhibit school refusal due to anxiety and depression related
to bullying.

Often these students also have learning disabilities or other conditions which interfere with learning.

Families typically reach out to us when the school district has contacted CPS due to truancy and there
1s a pending investigation of the parent(s) for educational neglect.

We assist students to address bullying 1ssues with the school district and to develop a supportive plan to
transition the student back to school. Under certain circumstances, that may include asking the school
district to place the student in another school 1n the district due to health and safety concerns.

Schools must ensure the safety of bullied students under DASA. See Education Law §13(1)(e).

Under Education Law § 2802(7), students who are victims of violent criminal offenses have the right to
a safety transfer to a safe public school within the district.?

Legislation is pending in New York to expand the right to intra-district safety transfers to include
students who are victims of harassment at school.

Doing What's Legally Possible to Create a Just World Since 1966.



Are students with disabilities at an increased risk for being

bullied?

Yes.

* In July 2020, the U.S. Department of Health and Human Services reported that “children
with disabilities—such as physical, developmental, intellectual, emotional, and sensory
disabilities—are at an increased risk of being bullied.” 20

* “[Various] factors—physical vulnerability, social skill challenges, or intolerant
environments—may increase the risk. Research suggests that some children with
disabilities may bully others as well.”%’

* In April 2022, the United Nations Educational, Scientific and Cultural Organization
(“UNESCO”) reported that “learners with disabilities are disproportionately affected by
bullying at all ages and 1n all learning settings, with serious negative impacts on their
education, health and well-being.”28
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https://www.stopbullying.gov/bullying/special-needs
https://www.stopbullying.gov/bullying/special-needs
https://www.unesco.org/en/articles/bullying-rates-higher-children-disabilities

Does DASA seek to protect students from harassment, bullying

and discrimination?

Yes, see Education Law §12.

Where are students protected and from whom?

* DASA provides that “[n]Jo student shall be subjected to harassment or bullying by
employees or students on school property or at a school function.” See Education Law

§12(1).

 Students are protected from harassment and bullying from other students and from school
employees.

* School property is defined as “any building structure, athletic playing field, playground,
parking lot or land contained within the real property boundary line of a public elementary
or secondary school; or in or on a school bus.” See Education Law §11(1).

* A school function 1s defined as a school-sponsored extra-curricular event or activity. See
Education Law §11(1).

LAW SERVICES
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What 1s the definition of harassment and bullying under

DASA?

Education Law §11(7)

» Harassment and bullying are defined as “the creation of a hostile environment by conduct
or by threats, intimidation or abuse, [including verbal and non-verbal actions] and

cyberbullying, that:

(a) has or would have the effect of unreasonably and substantially interfering with a
student’s educational performance opportunities or benefits, or mental, emotional or

physical well-being; or

(b) reasonably causes or would reasonably be expected to cause a student to fear for his
or her physical safety; or

LAW SERVICES
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What 1s the definition of harassment and bullying under

DASA? (cont’d.)

(c) reasonably causes or would reasonably be expected to cause physical injury or

emotional harm to a student; or

(d) occurs off school property and creates or would foreseeably create a risk of
substantial disruption within the school environment, where it 1s foreseeable that the
conduct, threats, intimidation or abuse might reach school property.” See Education
Law §11(7); see also 8 N.Y.C.R.R §§100.2(3))(1)(v11i), (kk)(1)(vii)(a)-(c).

* Acts of harassment and bullying shall include, but not be limited to, those acts based on a

person’s actual or perceived race, color, weight, national origin, ethnic group, religion,
religious practice, disability, sexual orientation, gender, or sex.” See Education Law

§§11(7), 12(1); see also 8 N.Y.C.R.R §100.2(kk)(1)(vi1)(d).

LAW SERVICES
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Discrimination of students - categories of protected status

under DASA:

Education Law §11

* Disability:

(a) “[A] physical, mental or medical impairment resulting from anatomical,
physiological, genetic or neurological condition which prevents the exercise of a normal
bodily function or is demonstrable by medically accepted clinical or laboratory
diagnostic techniques; or

(b) a record of such an impairment; or

(c) a condition regarded by others as such an impairment. . . .” See Education Law
§11(3); see also Executive Law §292(21).

LAW SERVICES
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Discrimination of students - categories of protected status

under DASA (cont’d.):

Education Law §11

e Sexual Orientation:

* “Actual or perceived heterosexuality, homosexuality or bisexuality.” See Education
Law §11(5); see also 8 N.Y.C.R.R. §§100.2(3))(1)(Vv), (kKk)(1)(Vv).

* (Gender:

 “Actual or perceived sex and shall include a person’s gender identity or expression.”%
See Education Law §11(6); see also 8 N.Y.C.R.R. §§100.2(3j)(1)(v1), (kk)(1)(v1).

LAW SERVICES
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Discrimination of students - categories of protected status

under DASA (cont’d.):

Education Law §11

e Race:

* “Traits historically associated with race, including but not limited to, hair texture and
protective hairstyles.” See Education Law §11(9); see also 8 N.Y.C.R.R.
§100.2(kk)(1)(x).

* Protective hairstyles:

* “Protective hairstyles shall include, but are not limited to, such hairstyles as braids,
locks and twists.” See Education Law §11(10); see also 8 N.Y.C.R.R.
§100.2(kk)(1)(x1).

LAW SERVICES
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Discrimination of students - categories of protected status

under DASA (cont’d.):

The CROWN Act

* In July 2019, New York was the second state to sign the Creating a Respectful and Open
World for Natural Hair (“CROWN”) Act.

* This Act prohibits racial discrimination based on hair texture or hairstyles.3"

* The Act protects students’ rights to wear or treat their hair however they desire, without
the threat of racial discrimination or loss of school access.3!

* DASA was amended to make clear that discrimination based on race includes hairstyles
and traits associated with race.

LAW SERVICES
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http://www.nysed.gov/news/2021/honor-international-day-girl-state-education-department-issues-guidance-schools-regarding
http://www.nysed.gov/news/2021/honor-international-day-girl-state-education-department-issues-guidance-schools-regarding

Does DASA 1include acts of cyberbullying?

Yes.
Education Law §11

* In June 2012, Education Law §§11(7), (8) were amended to include cyberbullying as part
of the definition of “harassment and bullying.”

* Cyberbullying is defined as harassment or bullying which, “occurs through any form of
electronic communication.” See Education Law §11(8).

* DASA prohibits off-campus cyberbullying in the same way that other off-campus
bullying is prohibited under DASA — (foreseeable risk of substantial disruption within the
school environment, where it 1s foreseeable that the conduct might reach school property).
See Education Law §11(7)(d); see also 8 N.Y.C.R.R §100.2(kk)(1)(ix).

LAW SERVICES
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Off-Campus Speech and the First Amendment:

A. Restriction on Student Speech, Generally:

In Tinker v. Des Moines Independent Community School District, et al., 393 U.S. 503, 504 (U.S. Sup. Ct.
1969), three students were suspended for wearing black armbands to school to protest the Vietnam War. The
U.S. Supreme Court held that the students’ First Amendment rights had been violated, determining that:

* Students do not “shed their constitutional rights to freedom of speech or expression at the schoolhouse
gate.” Id. at 506.

(1X3

 Student speech is protected if it does not “‘materially and substantially interfere with the requirements of
appropriate discipline in the operation of the school’ and [does not] collid[e] with the rights of others[,]”
citing Burnside v. Byars, 363 F.2d 744 at 749 (5th Cir. 1966). Id. at 513.

* “[C]onduct by the student, in class or out of 1t, which . . . materially disrupts classwork or involves
substantial disorder or invasion of the rights of others is . . . not immunized by the constitutional guarantee
of freedom of speech.” Tinker at 513.

* The Court concluded that “the record [did] not demonstrate any facts which might reasonably have led
school authorities to forecast substantial disruption of or material interference with school activities, and no
disturbances or disorders on the school premises in fact occurred.” Id. at 514.

LAW SERVICES
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Off-Campus Speech and the First Amendment (cont’d.):

B. U.S. Supreme Court case involving off-campus speech

In Mahanoy Area School District v. B.L., a Minor, by and through her father, Lawrence Levy and her Mother, Betty Lou Levy, 141 S.Ct. 2038
(2021) student, B.L., a rising 10™ grader, did not make the school’s varsity cheerleading team but was offered a spot on the junior varsity team. An
entering freshman, however, did make the varsity team. B.L. expressed her displeasure by posting two photos on Snapchat, one with a vulgar gesture
and caption, and the other with just a caption that read “Love how me and [another student] get told we need a year of jv before we make varsity but
tha[t] doesn’t matter to anyone else?”” The school learned about the images and suspended B.L. from the junior varsity cheerleading team. The case
ultimately came before the Supreme Court.

The Court noted that there may be instances in which school districts can regulate off-campus speech, citing:
* serious or severe bullying or harassment targeting particular individuals;
 threats aimed at teachers or other students;

* the failure to follow rules concerning lessons, the writing of papers, the use of computers, or participation in other online school activities;
and

* breaches of school security devices. Id. at 2045.

* When evaluating whether the student's speech was protected under the First Amendment, the Court used the 7inker standard to consider if there
was “evidence of ‘substantial disruption’ of school activity or a threatened harm to. . . others.” Id. at 2047.

* In part, the Court noted that:

* The cheerleading coach stated that she had no reason to think that the incident would disrupt class or school activities; and

* There was no evidence of any serious decline in cheerleading team morale that would create a substantial disruption to team cohesion. /d. at
2048.

* The Supreme Court concluded that the school violated B.L.’s First Amendment rights.?2



Off-Campus Speech and the First Amendment (cont’d.):

C. Cases Addressing Off-Campus Speech involving threats

1) In Wisniewski v. Board of Weedsport Central School District, 494 F.3d 34, 35-36, 39 (2d Cir.
2007), the court determined that a student’s use of a home computer to instant message other
students a drawing which suggested that a named teacher be shot and killed was not protected
speech.

* “Off-campus conduct can create a foreseeable risk of substantial disruption within a school.”
Id. at 39.

* The Second Circuit determined that there was a reasonably foreseeable risk that the student’s
speech would come to the attention of school authorities, and that, under the 7inker standard, it
would materially and substantially disrupt the work and discipline of the school. /d. at 38-39;
see also Doninger v. Niehoff, 527 F.3d 41 (2d Cir. 2008).

2) In Cuffv. Valley Central School District, 677 F.3d 109, 113 (2d Cir. 2012), the Second Circuit
stated that the relevant inquiry under 7inker “does not require school administrators to prove that
actual disruption occurred or that substantial disruption was inevitable but rather, “whether

school officials might reasonably portend disruption from the student expression at issue.” See
also Defabio v. East Hampton Union Free School District, 623 F.3d 71, 78 (2d Cir. 2010).



Off-Campus Speech and the First Amendment (cont’d.):

D. NYS Commissioner of Education Decision:

3) In Appeal of Student with a Disability, 59 Educ. Dept. Rep., Decision No. 17,834 (2020),
a student was suspended for 40 weeks for sending Snapchat messages depicting a gun, hand
gestures, and language which portended violence against the school including the message,
“Ik]eep ya cams ready for Monday. I’'m going viral.” In appealing his suspension, the
student alleged that the messages were not a threat to the school and were protected under
the First Amendment.

» The Commissioner of Education upheld the suspension, concluding that . . . 1t was
reasonably foreseeable that the student’s Snapchat messages would come to the attention of
school officials and that the school officials could reasonably foresee that the messages
would cause substantial disruption or material interference within the school environment.”

 Note that Education Law §11(7)(d) defining off campus bullying uses language derived
from the 1%t Amendment cases cited above.

LAW SERVICES
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http://www.counsel.nysed.gov/Decisions/volume59/d17834

Is DASA training mandated for school professionals in order to

obtain a certificate or license?

Yes.
Education Law §14

* “[S]chool professionals applying . . .for a certificate or license, including but not limited to
a certificate or license valid for service as a classroom teacher, school counselor, school
psychologist, school social worker, school administrator or supervisor or superintendent of
schools shall . . . have completed training on . . . harassment, bullying and discrimination . .
. Including but not limited to those acts based on a person’s actual or perceived race, color,
weight, national origin, ethnic group, religion, religious practice, disability, sexual
orientation, gender or sex . . ..” See Education Law §14(5).

LAW SERVICES
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What are the mandatory policies and guidelines that must be

followed by school districts under DASA?

Education Law §§ 12, 13
Generally:

* The Board of Education of every school district must create mandatory policies, procedures and
guidelines “intended to create a school environment that 1s free from harassment, bullying and
discrimination.” See Education Law §13(1).

Mandatory Notifications to the School Community:

* An ‘“age-appropriate version” of the DASA policy, written in “plain language™ shall be included
in the code of conduct adopted by the Board of Education. See Education Law §12(2).

* At least once during each school year, all school employees, students and parents must be
provided with a written or electronic copy of the school district’s DASA policies and
procedures, or a plain-language summary thereof, including notification of the process by which
to report harassment, bullying and discrimination. See Education Law §§13(1)(k), 2801(2)(n).

* Current policies regarding harassment, bullying and discrimination must be posted on the school
district’s website. See Education Law §13(1)(1).



What mandatory policies and guidelines must be followed? (cont’d.) 33

Employee Training Programs:

Pursuant to Education Law §13(2)-(5), employee training programs must include guidelines “to
discourage the development of harassment, bullying, cyberbullying and discrimination” that:

* “[R]aise the awareness and sensitivity of school employees to potential harassment, bullying
and discrimination”;

* “[E]nable employees to prevent harassment, bullying and discrimination”;
* Relate to the development of “nondiscriminatory instructional and counseling methods”;

* “[R]equire that at least one staff member . . . be thoroughly trained to handle human relations
in the areas of race, color, weight, national origin, ethnic group, religion, religious practice,
disability, sexual orientation, gender and sex”’;

» Relate to the development of appropriate responses, remedies and procedures relating to
instances of harassment, bullying or discrimination by students; and

» Address the social patterns, the identification and the mitigation of harassment, bullying, and
discrimination, and strategies for effectively addressing problems of exclusion, bias and
aggression in educational settings.
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How does someone report harassment, bullying or discrimination

under DASA?

Education Law §13

* There must be an 1dentification of ‘the principal, superintendent or [their] designee as the
school employee charged with receiving reports of harassment, bullying and discrimination™
(known as the “Dignity Act Coordinator” or “DAC?”). See Education Law §13(1)(a).

* “Students and parents [can] make an oral or written report of harassment, bullying or

discrimination to teachers, administrators and other school personnel designated by the
school district.” See Education Law §13(1)(b).22

* School employees who witness harassment, bullying or discrimination, or who receive an
oral or written report of such conduct, must: 1) orally notify the principal, superintendent or
DAC no later than one school day after witnessing or receiving a report; and 2) file a written
report with the principal, superintendent or DAC not later than two school days after making
the oral report. See Education Law §13(1)(c).
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https://www.hempsteadschools.org/site/handlers/filedownload.ashx?moduleinstanceid=1214&dataid=2804&FileName=DASA%20Form%20English.pdf

What are the school district’s responsibilities after a written

report 1s filed?

Education Law §13

* The principal, superintendent or their designee must “lead or supervise a thorough
investigation of all reports of harassment, bullying and discrimination, and . . . ensure that such

investigation is completed promptly after receipt of any written reports . . . .”” See Education
Law §13(1)(d).

* “[W]hen an investigation reveals any. . .verified harassment, bullying or discrimination,” the
school must:

* “take prompt actions reasonably calculated to end [the prohibited conduct]”;**
“eliminate any hostile environment”;

* “create a more positive school culture and climate”;
* “prevent recurrence of the behavior”; and

* “ensure the safety of the student or students against whom such [conduct] was directed.” See
Education Law §13(1)(e); see also 8 N.Y.C.R.R §§100.2(gg)(1)(1v)(d), (kk)(2)@iv).
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Can the student who 1s engaging 1n bullying be suspended?

Yes.

* In Appeal of N.C., on behalf of her son C.C., 58 Educ. Dept. Rep., Decision No. 17,417
(2018), the New York State Commissioner of Education upheld a student’s three-month
suspension where the student posted negative comments on social media about another
student’s sexual orientation, made “racially insensitive and inappropriate remarks, and
ma[de] inappropriate remarks about the other student’s deceased grandmother.”

* In Appeal of M.F. and T'F., 61 Educ. Dept. Rep., Decision No. 18,131 (2022), the New
York State Commissioner of Education upheld a ninth-grade student’s three-day
suspension where the student directed racial slurs towards another student, causing the
victimized student to leave school early.
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http://www.counsel.nysed.gov/Decisions/volume57/d17417
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What 1f the bullying activity constitutes criminal conduct?

Education Law §13

* When the principal, superintendent or their designee “believes that any harassment,
bullying or discrimination constitutes criminal conduct[,]” that individual 1s required to
“notify promptly the appropriate local law enforcement agency” (see Education Law
§13[1][1]) and “include appropriate references to the provisions of the school district’s

code of conduct . . . that are relevant to harassment, bullying and discrimination[.]” See
also Education Law §13(1)().
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Are DASA 1ncidents reported to the New York State Commissioner

of Education or others?

Yes, see Education Law §§13, 15

* “The commissioner shall create a procedure under which material incidents of
harassment, bullying and discrimination on school grounds or at a school function are
reported to the [New York State Education] Department at least on an annual basis.” See
Education Law §15.32

* School principals are also required to “make a regular report on data and trends related to

harassment, bullying and discrimination to the superintendent [of the school district].” See
Education Law §13(1)(h).
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What are the district’s responsibilities to those who report or assist in

the investigation of prohibited conduct?

Education Law §13

* The school shall “prohibit retaliation against anyone who, in good faith, reports or assists in the investigation of
harassment, bullying or discrimination.” See Education Law §13(1)(f).

Are “good faith” reporters immune from civil liability?

Yes.
Education Law §16

* “Any person having reasonable cause to suspect that a student has been [a victim of] harassment, bullying or
discrimination by an employee or student, on school grounds or at a school function, who, acting reasonably and
in good faith, reports such information to school officials, to the commissioner or to law enforcement authorities
.. . or otherwise 1nitiates, testifies, participates or assists in any formal or informal proceedings under this article,
shall have immunity from any civil liability that may arise from [such actions] . . ..”
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Do victimized students have a right to sue a school district for failure to

comply with DASA?

No, there is no private right of action under DASA.

* In Eskenazi-McGibney, et al., v. Connetquot Central School District, 169 A.D.3d 8§, 9-10 (2d Dept.
2018), a Long Island public school student brought an action against his school district, asserting a
violation of DASA, where the district allegedly failed to respond to the student’s repeated complaints of
bullying and harassments by another student.

* The school district brought a motion to dismiss the DASA claim, which was denied by the Suffolk County
Supreme Court.

* In reversing the Supreme Court’s decision and granting the school district’s motion to dismiss the
student’s DASA claim, the Appellate Division determined that:

1) DASA “does not expressly provide for civil damages to a student who has been the victim of . . .
harassment, bullying or discrimination’;

2) Recognizing an implied private right of action under DASA would be inconsistent with DASA’s
legislative scheme, where the N.Y.S. Legislature intended DASA to be primarily a preventive, rather
than a punitive measure. /d. at 10-12.
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Do victimized students have a right to sue a school district for

failure to comply with DASA? (cont’d.)

* The Appellate Division’s determination that there i1s no private right of action under
DASA 1n the Connetquot case is consistent with decisions of New York federal district
courts 1n the Eastern and Northern districts. See C.T. v. Valley Stream UFSD, 201 F.Supp.
3d 307, 326-327 (E.D.N.Y. 2016)(there is no private right of action under DASA); Terrill
v. Windham-Ashland-Jewett Central School District, 176 F.Supp. 3d 101, 104 (N.D.N.Y
2016)(DASA does not provide a private right of action, either express or implied);3°
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What legal options do victimized students have?

e There are enforcement mechanisms and remedies that can be pursued to remedy the harm

that DASA seeks to prevent. Terrill v. Windham-Ashland-Jewett Central School District, 176
F.Supp.3d 101, 109 (N.D.N.Y. 2016).

Education Law §17(2) states that:

* “DASA does not preclude or limit any right or cause of action provided under any local,
state or federal ordinance, law or regulation including, but not limited to, any remedies or
rights available under the Individuals with Disabilities Education Act [schools must
provide students with disabilities with a free appropriate public education — FAPE], Title
VII of the Civil Rights Law of 1964, Section 504 of the Rehabilitation Act of 1973

[discrimination based on disability] or the Americans with Disabilities Act of 1990
[discrimination based on disability].”
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Other potential claims include:

 Title VI of the Civil Rights Act of 1964 (discrimination based on race, color, national origin). See, e.g., Zeno v.
Pine Plains Central School District, 702 F.3d 655, 672, 673 (2d Cir. 2012)(a high school student who endured
severe and discriminatory race-based harassment over the course of three and a half years brought an action under
Title VI of the Civil Rights Act of 1964, alleging that the school district was deliberately indifferent to the
objectionable conduct; after a jury trial, he was awarded $1 million in compensatory damages for his mental
distress claims. In affirming the award, the Second Circuit concluded that the prolonged harassment “resulted in
an educational environment that was disparately hostile, depriving [the student] of a scholastic benefit”, with a
“profound and long-term impact on [the student’s] life and . . . his ability to earn a living™).

 Title IX of the Education Amendments of 1972 (discrimination based on sex)

* Equal Protection Clause of the Fourteenth Amendment

e State claim for negligent supervision. See, e.g., R.T. v. Three Village School District, 153 A.D.3d 747, 748 (2d Dept. 2017),
citing, Mirand v. City of New York, 84 N.Y.2d 44, 49 (1994)(the Second Department noted that “schools are under a duty to
adequately supervise the students in their charge and they will be held liable for foreseeable injuries proximately related to the
absence of adequate supervision™).

* See also a recent lawsuit filed on January 16, 2023 against Three Village School District, where a student is alleging he
endured years of bullying due to his hearing impairment, including a broken nose caused by classmate who threw books at
him, and that school officials violated the Americans with Disabilities Act, where they knew that the bullying was occurring
but failed to address it.

* To summarize, although there is no private right of action under DASA, a DASA complaint provides a formal mechanism for
the student and their family to give notice of the bullying to the school, which may lay the groundwork for litigation; always
advise the student/family to file a report each time a bullying incident occurs.


https://archive.ph/gxadG
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Short of litigation, what are other methods of protecting the health,

safety and access to education of the bullied student?

* If appropriate, ask that the student be permitted to attend a different school within the same
school district (intra-district safety transfer) for health and safety purposes;

* If the student being bullied 1s classified as a student with a disability, that student’s
Individualized Education Program (“IEP”) should be reviewed and revised to include
supplementary aids, services, supports and accommodations to prevent further bullying;

* File an Office for Civil Rights (“OCR”) complaint with the U.S. Department of
Education. According to OCR, a complaint can be filed by anyone who believes that a
school that receives federal financial assistance has discriminated against someone on the
basis of race, color, national origin, sex, disability or age.

* File a complaint with the New York State Attorney General’s Office, Civil Rights Division.

LAW SERVICES

Doing What's Legally Possible to Create a Just World Since 1966.



Conclusion:

Among other things, DASA protects students by:
e prohibiting bullying, harassment and discrimination;

e mandating a course of instruction that emphasizes civility, citizenship and character
education;

e mandating the implementation of employee training guidelines to discourage bullying,
harassment and discrimination;

e 1mplementing notification and investigation protocols;

¢ mandating schools to act when an investigation reveals verified harassment, bullying or
discrimination; and

e creating a reporting mechanism that holds schools accountable for addressing on-campus
and off-campus conduct.
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Students with a Disability and Bullying

Protections for Students with Disabilities

* Under the Individuals with Disabilities Education Act (IDEA), school districts must

provide students with disabilities with a free appropriate public education (FAPE). 20
U.S.C. §1400(d)(1)(A).

* Each student with a disability must have an Individualized Education Program (IEP), a
written statement which 1s “the means by which special education and related services are

‘tailored to the unique needs’ of a particular child.” Endrew F. ex rel. Joseph F. v. Douglas
Cty. Sch. Dist. RE-1, 137 S. Ct. 988, 994 (2017).

* The IEP is developed by the school district’s Committee on Special Education (“CSE”).
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Are children with disabilities at an increased risk for being

bullied?

Yes.

* The U.S. Department of Health and Human Services reports that “children with
disabilities—such as physical, developmental, intellectual, emotional, and sensory
disabilities—are at an increased risk of being bullied.”!

* “[Various] factors—physical vulnerability, social skill challenges, or intolerant
environments—may increase the risk. Research suggests that some children with
disabilities may bully others as well.”2

* United Nations Educational, Scientific and Cultural Organization (“UNESCO”) reports
that “learners with disabilities are disproportionately affected by bullying at all ages and
in all learning settings, with serious negative impacts on their education, health and well-
being.”?
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Are there other protections for a student with a disability who 1s

bullied?

* If the student being bullied is classified as a student with a disability, that student’s
Individualized Education Program (IEP) should be reviewed and revised to include
supplementary aids, services, supports and accommodations to prevent further bullying.

Some examples include:

* Provide counseling;

» provide a 1-1 aide to shadow the student during unstructured time;

* implement a safety plan;

* establish a “safe harbor” to allow the bullied student to leave class early to avoid bullying
between classes;

* train staff regarding the student’s disability;

* allow “preferential seating” which seats the students near friends and away from potential
bullies.



Are there other protections for a student with a disability who 1s

bullied? (cont’d.)

Other examples include:

* Add an “anti-bullying plan” or “provisions or reasonable services to stop (or mitigate) the
bullying.” See Cianciotto v. New York City Department of Education, 600 F.Supp.3d 434, 459
(S.D.N.Y. 2022); see also TK. and S.K., individually and on behalf of L.K. v. New York City
Department of Education, 32 F.Supp.3d 405, 422 (E.D.N.Y. 2014).

IEP goals and objectives may also need to be adjusted and could include:

* Speech and Language — increased focus on pragmatic language (conversational speech);
* Social, Emotional — improvement of self-advocacy and social skills;

* Note that, “schools may not attempt to resolve the bullying situation by unilaterally changing
the frequency, duration, intensity, placement, or location of the student's special education and
related services.”
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What 1f the school district refuses to address the bullying of a

student with a disability?

e There may be a viable tuition reimbursement claim under the IDEA if the school district
refused to discuss the subject bullying with the parent during the development of their
child’s IEP, despite the district’s knowledge that the bullying conduct might substantially
interfere with the child’s learning opportunities, thereby resulting in a procedural denial
of FAPE. See T'K. and S K., individually and on behalf of L.K. v. New York City
Department of Education, 810 F.3d 869, 874, 877 (2d Cir. 2016); see also E.L. and D.P,
on behalf of J.P. v. Bedford Central School District, No. 18 Civ. 3062, 2022 WL
3667189, at *16 (S.D.N.Y. 2022)(reaffirming that “bullying can interfere with a disabled
student's ability to receive a FAPE. . . the Second Circuit has found a denial of FAPE
when a school refused to discuss bullying during development of a student's IEP. . . .”)

LAW SERVICES
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What 1f the school district refuses to address the bullying of a

student with a disability? (cont’d.)

Two Caveats:

o “Before a federal district court may exercise subject matter jurisdiction over an IDEA
case, a plaintiff must first exhaust the administrative process.” See 20 U.S.C §1415(1);
see also Polera v. Board of Education of the Newburgh Enlarged City School District,
288 F.3d 478, 483 (2d Cir. 2002).

e A Due Process Complaint must be filed to initiate an administrative hearing before an
Impartial Hearing Officer (“IHO”).

LAW SERVICES

Doing What's Legally Possible to Create a Just World Since 1966.



Students with Disabilities Footnotes

(1) U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES: BULLYING AND YOUTH WITH DISABILITIES AND SPECIAL HEALTH NEEDS (JULY 2020) p. 1.
2) 1

(3) UNESCO: BULLYING RATES HIGHER FOR CHILDREN WITH DISABILITIES (APRIL 2022) p. 1.

(4) U.S. DEPARTMENT OF EDUCATION: DEAR COLLEAGUE LETTER (AUGUST 2013) p. 3.



https://www.stopbullying.gov/bullying/special-needs
https://www.unesco.org/en/articles/bullying-rates-higher-children-disabilities
https://sites.ed.gov/idea/files/bullyingdcl-8-20-13.pdf
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